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REPLY BRIEF FOR APPELLANT 


Appellees contend that appellant Jones-—Bey's 


claims were identical to those of t-2 class in Palma. He 


was therefore adequately 
counsel in that case, it 


"antagonism" between the 


represented by the plaintiffs' 
is argued, because there was no 


claims of appellant and those of 


the plaintiff class below (Brief for Respondents, at 7). 
To substantiate this position, appellees rely 
primarily on language from Gates v. Dalton, 67 F.R.D. 621 


(E,D.N.¥.. 1975). Gates, however, does not provide the 


authority which appellees seek. In Gates, plaintiff brought 


suit against officers of his labor union on behalf of all 


union members. The complaint charged a failure by defend- 


ants to give notice to the union membership in advance of 
@ proposed vote to raise the union dues. In considering 
whether to certify the class, the court examined whether 
there was "antagonism" between members of the plaintiff 
class. It first looked to the Subject matter of the suit 
and found that none of the members of the class had any 
interests antagonistic to the group's right to adequate 
notice. The court did not stop there (as appellees' brief 
Suggests) in assessing whether there was antagonism between 
members of the class. It said: 

But that is only the beginning of the 

inquiry, because one factor which has 

been found to be a sufficient genuine 


conflict is that the relief sought ‘is 
different from what the rest of the 


proposed class would want.’ 67 F.R.D. at 

es. (kaneis aa 
The court in Gates went on to find that the relief sought 
by plaintiff and that sought be the rest of the proposed 
class were not antagonistic. Even though the plaintiff 
had characterized the action as having been "brought pre- 
dominantly for injunctive and declaratory relief," the court 
also examined whether the money damages sought by the 
plaintiff would be what the proposed class wanted. 


Thus, Gates undercuts rather than Supports appel- 


lees' position. Appellant here sought money damages while 


class representatives in Palma sought injunctive relief. 
Under the test outlined in Gates, then, because the relief 
Sought be appellant was different from what the Palma class 
wanted,* a sufficient genuine conflict existed to warrant 
separate treatment of appellant's claim. ** 

Appellees likewise contend that every injury 
alleged by appellant in his complaint is a class injury and 
that appellant's complaint is therefore frivolous. Even 
granting the correctness of this premise, however, the con- 
Clusion appellees draw does not follow from it. The District 
Court did not dismiss either the class complaint in Palma or 
appellant's complaint as frivolous. It dismissed appellant's 
claim as moot, on the ground that the resolution of the 
issues in Palma disposed of those in appellant's action. 

As a result, the District Court did not consider whether 
appellant was entitled to damages, although he plainly would 
have been entitled to compensatory and, possibly, punitive 
damages if the court had found any violations of his consti- 
tutional rights. Sostre v. McGinnis, 442 F.2a 176, 204 (24 
Cir. 1974); Wright v. McMann, 460 F.24 420, 135 (2d Cir. 19072), 


See also, Corby v. Conboy, 457 F.2d 251 (2d Cir. 1972). 


*Respondents contend that appellant sought precisely the 
Same relief as was sought by the class in Palma (Brief for 
hespondents at 2). However, it is clear from the terms of 
appellant's complaint (Appellees' Appendix at 5a & 6a) that 
he expressly sought money damages. 


**In addition, the affidavit of Harry Hersh, Esq., counsel 
to the plaintiff class in Palma, states that the representa- 
tives of the class there never intended to represent appellant 
as to his damage claims, and indeed did not do so. 


The issue in this case, then, is not whether appel- 
lant's allegations were, on their face, sufficient to state 
a claim on which relief could be granted. Plainly they 
were, especially in view of the liberality with which pro 
Se complaints are’ to be construed. Cf. Haines v. Kerner, 
404 U.S. 519 (1972). Rather, the issue is whether appel- 
lant was entitled to some opportunity to substantiate his 
prayer for individual money damages. There was sufficient 
antagonism between appellant and the class in Palma to 
require a separate hearing on his claim. See Gates, supra. 
Thus, it cannot be said that appellant was afforded his Due 
Process right to be heard when his case was dismissed as 
moot by the District Court. 

Appellees assert, however, that because appellant 
never moved for an order excluding him from the class, "it 
cannot be said that the court below abused its discretion 
in that it did not issue an order of exclusion or severance 
in favor of appellant" (Brief for Respondents, at 8). This 
ignores the fact that it would not have been possible for 
appellant to opt for exclusion or severance from a class 
action and the proposed consent judgment in it of which he 
had no notice. Furthermore, up until the time that appel- 


lant's claim was dismissed by the District Court,* he had 


¥The proposed consent judgment settling the Palma action 
was filed June 6, 1975 and subsequently posted at the Nassau 
County Jail. Appellant's stay at the Nassau County Jail 
was from January 22, 1974 to May 15, 1975. Thus, when the 
proposed settlement was distributed, appellant was no longer 
at the institution. 


no basis to expect that his claims for money damages would 


be deemed "moot" in view of the outcome in Palma. Thus 


9 
before it was too late to do so, appellant--and it is well 
to remember that he was a pro se complainant--had no reason 
to move for an exclusion order. 

CONCLUSION 


For the foregoing reasons, the judgment 
below should be reversed and the case 
remanded to the District Court with 
instructions to reinstate the complaint. 
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